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Incarceration as a determinant of health: bioethical and
legal dilemmas in the care of pregnant women

Fabio Roberto Cabar™

The practice of medicine within carceral settings is, by definition,
a challenge to the professional’s technical and ethical integrity.
However, when the “patient-inmate” dyad shifts to that of the
“pregnant-incarcerated woman,” the complexity transcends clin-
ical practice and enters a territory where bioethics and law are
dramatically strained. Physicians often serve as the sole media-
tors between human dignity and the punitive rigor of the State.

BIOETHICAL CONFLICT: THE
“DOUBLE VULNERABILITY”

While principalist bioethics provides a framework for navigation,
in the carceral setting, the compass often fails®. The incarcerated
pregnant woman personifies a superimposed vulnerability: the
restriction of autonomy inherent to the prison system and the
biological and social dependence characteristic of pregnancy.
Non-maleficence and the “Innocent Third Party”: The prin-
ciple of non-maleficence extends to the fetus. The prison envi-
ronment—characterized by insalubrity, overcrowding, and
chronic stress—functions as a “social teratogen.” Forcing a
newborn to begin life in an environment of deprivation con-
stitutes an extension of punishment to an individual who has
committed no crime, violating the legal and ethical precept that
punishment must not transcend the person of the convict**.
Justice and Equity: The principle of equity, a pillar of the
Brazilian Unified Health System, is severely compromised. Access
to diagnostic imaging, nutritional supplementation, and high-
risk obstetric monitoring is frequently hindered by bureaucracy
or neglect, creating an unacceptable disparity between the free

and the incarcerated pregnant woman’.

DIMINISHED AUTONOMY AND
THE ETHICS OF CARE

In the field of clinical bioethics, autonomy presupposes the
individual’s freedom to decide on interventions concerning

their own body. In prison, this autonomy is mitigated by dis-
ciplinary power. The pregnant patient often finds herself in a
position of subordination, where consent for medical proce-
dures may be influenced by the power dynamics of custody**.

It is the physician’s duty to ensure that decisions regarding
the mode of delivery, postpartum contraception, and breastfeed-
ing are made freely and with informed consent. The practice of
shackling women during labor, although legally prohibited in
several jurisdictions (including Brazil), represents the pinnacle
of autonomy and dignity violations, constituting institutional

violence that the physician is ethically obligated to prevent'’.

IMPACTS ON NEONATAL
DEVELOPMENT: TOXIC STRESS

Medical literature is unequivocal: the prison environment is
incompatible with healthy neonatal development. The chronic
toxic stress experienced by the incarcerated pregnant woman
elevates maternal cortisol levels, which correlates with intra-
uterine growth restriction and prematurity®.

In the postpartum period, the right to breastfeeding and
skin-to-skin contact is frequently interrupted by administrative
decisions regarding inmate transfers. The disruption of the pri-
mary affective bond for purely punitive reasons ignores the per-
manent neurobiological repercussions for the child and the
deleterious effects on the mother’s mental health’.

THE PHYSICIAN’S ROLE WITHIN THE
LEGAL FRAMEWORK

In Brazil, Collective Habeas Corpus 143.641/SP and Law
13.769/2018 establish the substitution of preventive deten-
tion with house arrest for pregnant women and mothers'™!".
In this context, the physician acts as a “witness of reality.” Our
clinical assessments are not merely medical records; they are

fundamental documents that allow the judiciary to understand
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the incompatibility between neonatal survival and the carceral
environment. By documenting the insalubrity of the unit or the
lack of specialized care, the professional provides the necessary

technical foundation for the protection of life"'".

CONCLUSION

Healthcare for incarcerated pregnant women demands a stance
of “medical advocacy.” This is not a debate over the patient’s
culpability, but rather a safeguard to ensure that a judicial sen-

tence does not transition into institutionalized medical neglect.
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The physician must recognize themselves as the guarantor of
the autonomy and health of the mother—child dyad, ensuring
that childbirth and the beginning of life do not occur under the
shadow of state abandonment. Medical ethics compels us to be

the voice for humanization where the system sees only retribution.
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